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ToDo

AUnderstand where we are
ABSTAYS GKSNB ¢gSQNB 32
ADevelop a plan to get there
A Procurement Guidance for implementing EOQI3B
A Recommended Tools
A Reporting Solution
AContinuously improve

"People with goals succeed
because they know where

they are going... It's as
simple as that." Earl

Nightingale



AGENDA

ATerminology

AEmployee Arbitration Agreements &
Collective Action Waivers

ASupreme Court Decision
AExecutive Order 183

AAgency Leadership

AProcurement Procedures
AStakeholder SessianProposed Plan
AFAQs

ATakeaway Messages

AStakeholder Action Plan
AAdditional Resources



TERMINOLOGY




MANDATORKIDIVIDUAL
ARBITRATION_AUSE

AMeans that employment grievances
must be arbitrated|ndividually
employee vs employer

AMandatory arbitration precludes
opportunity for employee to seek
redress for employment grievances
through collective or class action in
court or in arbitration

ACondition of employment



A ASDROMLLECTNMACTION

WAIVERS

AWalives
SYLJ 28&S
to redress
employment
grievances (or
other matters)
through collective
or class action In
court or in
arbitration

U

AMeans that any
proceeding Is a

singleemployee
Vs employer

HARMEET K. DHILLON (SBN: 207873)
harmeet @dhillonlaw.com

RAVDEEP S. GREWAL (SBN: 308447)
rgrewal @dhillonlaw.com

GREGORY R. MICHAEL (SBN: 306814)
gmichael @dhillonlaw.com

DHILLON LAW GROUP INC.

177 Post Street, Suite 700

San Francisco, California 94108
Telephone: (415) 433-1700

Facsimile: (415) 520-6593

Attorneys for Plaintiffs James Damore and
David Gudeman, on behalf of themselves
and all others similarly situated

E-FILED

1/8/2018 9:43 AM

Clerk of Court

Superior Court of CA,
County of Santa Clara
18CV321529

Reviewed By: R. Walker

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SANTA CLARA
UNLIMITED JURISDICTION

Case Number: 18C V321529

JAMES DAMORE and DAVID
GUDEMAN, individually and on behalf of
all others similarly situated,

Plainuffs,

v

GOOGLE, LLC, a Delaware limited
liability company; and DOES 1-10,

Defendants,

CL.

1
2.
3.

TION COMPLAINT:

iolation of Cal. Labor Code § 1101
Violation of Cal. Labor Code § 1102
Workplace Discrimination on the basis
of Gender and/or Race in Violation of
FEHA
Workplace Harassment in Violation of
FEHA
Retaliation in Violation of FEHA
Retaliation in Violation of Public Policy
Retaliation in Violation of Cal. Lab.
Code § 1102.5
Failure To Prevent Harassment,
Discrimination, and Retaliation
Unfair Business Practices, Bus. & Prof.
Code Section 17200 ef seq.
Declaratory Relief

DEMAND FOR JURY TRIAL

Complaint
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AFederal and State
statutory claims




BVIPLOYERDNCERN

Predicted Next Wave of Class Actions
PERCENT OF COMPANIES

%o
WAGE & HOUR c 25.9

TELEPHONE
CONSUMER
PROTECTION
ACT (TCPA)

ﬁ 22.2%

ACTIONS AS A
RESULT OF CFPB
PROPOSED RULE

13.7%

DATA PRIVACY 11.1%

& SECURITY

ANTITRUST 11.1%

1

NON-
DISCRIMINATION
PROVISIONS

OF ACA

7.4%

NOTE: Chart does not add up to 100%. Excludes responses under 7%.
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BVIPLOYEARBITRATION
AGREEMENTS (OLLECTIVE
ACTIONNAIVERS

Where to locate these
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AEmployment
agreements

AEmployee
handbooks

AEmployer policies




LANDSCAPE

Percentage of NotUnion, PrivateSector
Workers Subject to Mandatory Arbitration
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Data basean Economic Policy Institute Study (April 6,
2018)



MANDATORARBITRATION U.S.
WORKPLAdBY SZE

Employer Workforce Siz¢ Mandatory
Arbitration

Fewer than 100 49.8%
employees

100 to 499 employees 49.2%
500 to 999 employees 59.3%
1,000 to 4,999 employee 61.8%

5,000 or more employee:67.7%

Source: Economic Policy Institute (April 6, 2018)



SUPREMEDURTDECISION

Epic Systems Corp. v. Lesid4 U.S.
(May 21, 2018)



SUPREMEDURTREVIEW

AThree Cases

AEpic Systems Corp. v. Jacob LEMCIrcuit)
AErnst & Young LLP v. Stephen MdgHs
Circuit)

ANational Labor Relations Board v. Murphy
Oil USA, Ind5" Circuit)




SJPREMEDURT

Issue how two federal laws, the

National Labor Relations Act (NLRA) an
the Federal Arbitration Act (FAA), relate
to whether employment contracts
legally can baemployees from
collectivearbitration



SJPREMEDURTDECISION

A5-4 Decision
AMajority: Gorsuch, Roberts, Kennedy,
Thomas, & Alito

ADissent: Ginsburg, Breyer, Sotomayor, &
Kagen

AMajority determines that arbitration
agreements requiring individual
arbitration are enforceableinder the
Federal Arbitration Act regardless of the
National Labor Relationct.

ADissent argued that, under its reading
of the National Labor Relations Act,
employment contracts can not preclude
collective action.




EXECUTIVERDER.8-03
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Address Workplace Violations



JAY INSLEE
Govermor

STATE OF WASHINGTON
OFFICE OF THE GOVERNOR

P.0. Box 40002 = Olympia, Washingion S8504-0002 = (360) 902-4111 = www.governcr.wa.gov
EXECUTIVE ORDER 18-03

SUPPORTING WORKERS' RIGHTS TO
EFFECTIVELY ADDRESS WORKPLACE VIOLATIONS

TWHEREAS, our nation and state have adopted numerous laws that require employers to ensure
safe working conditions. fair wages. and adequate breaks, including the federal Fair Labor
Standards Act of 1938 (FLSA), the Washingfon State Minimum Wage Act, and other wage

pavment and emplovment standard laws; and

TWHEREAS, despite historical efforts to remedy the imbalance of power between employers and
emplovees, such as passage of the National Labor Relations Act, individuals remain limited in
their ability to bargain; and

TWHEREAS, the United States Supreme Court. in ifs recent Epic Systems Corp. v. Lewis*
decision. held that if employees sign an arbitration agreement requiring mdividual arbitration
proceedings as a condition of emplovment, then those agreements preclude emplovees from
pursuing a class or collective action against their employer to resolve disputes; and

TWHEREAS, when employers require workers to accept an arbitration clause as a condition of
emplovment they deny workers the opportumty to seek redress for employment grievances
through collective or class action in court or in arbitration, and workers are stripped of a
powerful tool to level the historical imbalance between emplovers and emplovees; and

WHEREAS, the Epic Systems Corp. v. Lewis decision will inevitably result in an increased
difficulty in holding emplovers accountable for widespread practices that harm workers; and

WHEREAS limiting an employee’s right fo act collectively to address workplace violations and
requiring resolution through individoal arbitration reduces transparency and diminishes public
accountability; and

WHEREAS, collective power is a real force for change, as evidenced by the “Me Too™
{#MeToo) movement. When the door to collective action is closed, it limits peoples” power and
exacerbates fear of retaliation and of losing one’s job; and

TWHEREAS, the State has a duty to act as a responsible steward of public dollars. Itis also a
major employer and plays an influential role in the market place; accordingly, it is incumbent on
state agencies to make every effort to encourage and support emplovers who demonstrate that
they value workers’ rights to collectively address workplace disputes.

1584 US. _ (2018)



NOW, THEREYORE, 1, Jay Inslee, Governor of the state of Washington, by virtue of the
power vested in me by the Constitution and statutes of the state of Washington do, effective
immediately, hereby order and direct as follows:

1. PROCUREMENT PROCEDURES

To the extent permissible under state and federal law, when making purchasing and other
procurement decisions, all state executive and small cabinet agencies shall seek to contract with
qualified entities and business owners that can demonstrate or will certify that their emplovees
are not required to sign, as a condition of employment, mandatory individual arbitration clauses
and class or collective action waivers.

2. AGENCY LEADERSHIP

To ensure operational success and consistent application of this Order across state agencies, the
Department of Enterprise Services (DES) shall administer implementation of this Order. The
Director of DES, or the Director’s designee(s), shall convene any necessary workgroups fo
establish best practices and consistent application of this Order statewide. It shall report on the
progress and impact of this Order to the Office of the Governor, including any recommendations
to further the purpose of this Order, no later than July 1, 2019 and;

Turge all other employers. public and private, fo join me in this effort to protect workers™ rights.
This Order is effective immediately.
This Order is not intended to confer, and does not confer, any legal right or entitlement, and shall
not be used as a basis for legal challenges to any rule or to anv other action or inaction of the
governmental entifies and emplovees subject to it
Signed and sealed with the official seal of the state of Washington on this 12% day of June,
2018, at Olympia, Washington.

By:

/sl

Jay Inslee
Governor

BY THE GOVEENOE.

I 5 i

Secretary of State




HGHLIGHTSSUMMARY

AEffective Date
Almmediately
AForward looking

ARecitals
AFocus is employee rights
ANot encouraging firms to diminish S
SYLX 2eSSaQ NMANIKU 02
AODbligations
AProcurement Procedures (Section 1)
AAgency Leadership (Section 2)
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UNPEDFEXECUTIVBRDER

AThree types of Executive Orders:

1. GeneralPolicy Statements
A General policy statement made by the Governor.
AThe EO does NOT have the force and effect of law.

AThe purpose of the EO is to persuade or encourage
LIS2LX S (G2 | O02YL)X AaK 0KS

2. Directives

A A directive from the Governor to state agencies
communicating to those agencies what the Governor
wants the agency to accomplish .

AThe EO does NOT have the force of law

A But, agency heads serve at the pleasure of the
Governor.

3. OperativeEffect

A Requires that certain actions be taken.

A DOES have the force of law and serves as a source 0
authority for actions taken in response to the EO.

AEO1810 Ada X | B5BANEBO



AGENCYEADERSHIP

Executive Order 183 (Section 2)



EO 18382 ¢ AGENCY
LEADERSHIP

G¢2 SyadzZNBE 2LISNI A
consistent application of this Order
across state agencies, the Department of
Enterprise Services (DES) shall administ
Implementation of this OrderThe
S5ANBOU2NI 2F 59{ 3 2]
designee(s), shatbnvene any necessary
workgroups to establish best practices
and consistent application of this Order
statewide It shall report on the progress
and impact of this Order to the Office of
the Governor, including any
recommendations to further the purpose
2T OUKA& hNRSNE y2
See EO 183 at§2



ENTERPRISERVICKS BLIGATIONS

AAdministrative Administer
Implementation of the EO

ACollaborate & ImplementConvene any
necessary workgroups to establish best
practices and consistent application of
the EO statewide

AReport & RecommendReport progress
and impact of the EO to the Governpr
Including any recommendations to
further the purpose of the EQby July
1, 2019




WHATISENTERPRISERVICES
DOINGTOIMPLEMENTHEEQO?

ACommunicate Enterprise Services
now ¢ Is providing information and
awareness

ACollaboration Enterprise Services will
work with stakeholders to identify and
establish best practices to implement
the EO statewide

ACreate Enterprise Services, working
with stakeholders, will develop
recommended tools and practices for
agencies to implement the EO In a
value-added fashion



PROCUREMENT
PROCEDURES

Executive Order 183 (Section 1)



EO 180381 ¢ PROCUREMENT
PROCEDURES

a CtBe extent permissible under state
and federal law, when making purchasing
and other procurement decisions, all
state executive and small cabinet
agencies shall seek to contract with
gualified entities and business owners
that can demonstrate or will certify that
their employees are not required to sign,
as a condition of employment,
mandatory individual arbitration clauses
YR OfldzaS 2NJ O2f t
See EO 183 atg1




REQUIREMENTS

/Oh Aa | WRANBOGAOS
rMaet2 GKS SEGOSY(d LISN
ACovered Entities:

AAIl state executive and small cabinet
agencies

ACovered Purchasing & Procurement
MA{ KFEE aSS]T Gz 02y



OBLIGATION

AShall seek to contract with qualified
entities and business owners wiqo

ADemonstrate or certify that employees are
not required to sign, as a condition of
employment, mandatory individual
arbitration clauses and class or collective
action waivers



L, L, -
How?

AHow agencies implement the EO
depend on a couple of variables:
AType of purchasing/procurement
AWhether the procurement is new or renewal

AVarious possible tools to explore

ABids/Proposals:
AVendor certification
AVendor preference (e.g., evaluation/scoring)

AContracts:
A Contractor representation and warranty



STAKEHOLDEESSION

Collaborating with workgroups to establish
best practices and consistent application of
EO 1803



WORKGROUBOALS

A5 S@St 2L WOh DdzZARI Y
ADevelop Tools & Best Practices
AReporting Plan for EO implementation



TIMELINE

EO 1803
June 12, 2018

o

Enterprise Services & AGO
June/July 2018

\J

Stakeholder Session
August 2, 2018

\

Stakeholder Input
August 2018

\

Implement EO Guidance &
Tools
August 2018




PROPOSEIMPLEMENTATION

AScope
ATIming
AGuidance
ATools
AReporting



SCOPE



